
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



104 HARVARD LAW REVIEW 

later overruled its former decision and decided that the act did fall within the 
statute. The defendant was then indicted under the statute. The trial court 
sustained a demurrer to the indictment and the state appealed. Held, that 
the judgment must be affirmed and the defendant discharged. State v. Longino, 
67 So. 902 (Miss.). 

For a discussion of how far an overruling decision may be retroactive, see 
Notes, p. 80. 

Master and Servant — Workmen's Compensation Act — Amount of 
Compensation Awarded where the Workman had Formerly been 
Injured. — The plaintiff, having formerly lost one eye, lost the other in the 
defendant's employment and sued for the injury. The Michigan Workmen's 
Compensation Act provides different proportions of the employee's average 
wage where total and where partial disability results. In addition, some in- 
juries, including the loss of both eyes, are expressly specified as total disabilities. 
The loss of one eye is a partial disability. Held, that the plaintiff was entitled 
only to compensation for partial disability. Weaver v. Maxwell Motor Co., 152 
N. W. 993 (Mich.). 

Under a similar statute in New York, which specifies the loss of two hands 
and of one hand as total and partial disabilities respectively, the plaintiff, 
who had previously lost one hand, lost the other. He sued. Held, that he 
could recover for total disability. Schwab v. Emporium Forestry Co., 153 N. Y. 
Supp. 234 (Sup. Ct. App. Div., 3d Dept.). 

It is a well-established rule of common law that a person is liable for the dam- 
ages which proximately result from his culpable act, no matter whether the con- 
dition of the injured person before that act caused the damages to be greater 
than they would otherwise have been. Basham v. Hammond Packing Co., 
107 Mo. App. 542, 81 S. W. 1227; Jordan v. City 0} Seattle, 30 Wash. 298, 70 
Pac. 743. The Workmen's Compensation Acts, though they have done away 
with recovery in tort, clearly aim to supply relief to the injured employee re- 
gardless of the culpability of the employer. See Wambaugh, "Workmen's 
Compensation Acts," 25 Harv. L. Rev. 129, 131. Again, the amount of com- 
pensation recoverable under the Acts is made proportional to the loss of earn- 
ings caused by the injury. Sullivan's Case, 218 Mass. 141, 105 N. E. 463. See 
2 Sedgwick, Damages, 9 ed., § 675 a. Thus, they emphasize rather than alter 
the common-law principle of damages. Lee v. William Baird &* Co., 45 Scot. 
L. Rep. 717. As total disability certainly resulted from the accidents in the 
principal cases, it is submitted that the decision of the New York court is the 
more sound. Nor does this result work an injustice on the employer, since the 
wages earned by a previously disabled employee, and hence the compensation 
the employer must pay, are less than those he must pay to an able-bodied man. 

Master and Servant — Workmen's Compensation Act — Character 
of Payments — • Duty of Receiver to Pay Past Claims. — A receiver car- 
rying on the business of an insolvent corporation petitions for instructions as 
to whether he need make workmen's compensation payments for injuries that 
happened before he was appointed. Held, that he must make the payments. 
Wood v. Camden Iron Works, 221 Fed. 1010 (Dist. Ct., D. N. J.). 

At common law the workman's remedy would be in tort. Tort claims that 
arose prior to the receivership, the receiver is not commonly required to pay. 
Easton v. Houston & T. C. Ry. Co., 38 Fed. 12. See 23 Harv. L. Rev. 488. 
But receivers who carry on the business are required to pay in full antecedent 
debts of certain classes. Fosdick v. Schall, 99 U. S. 235. Chief of these are 
recent debts for operating expenses. Drennen v. Mercantile Trust & Deposit 
Co., 115 Ala. 592, 23 So. 164. Payments under the Workmen's Compensation 
Acts are pretty clearly not tort payments. See Interstate Telephone &° Tele- 
graph Co. v. Public Service Electric Co., 86 N. J. L. 26, 28, 90 Atl. 1062; Trim 
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Joint District School Board v. Kelly, [1914] A. C. 667, 675; Birrell, Em- 
ployer's Liability, 83; Jeremiah Smith, "Sequel to Workmen's Compensa- 
tion Acts," 27 Harv. L. Rev. 235. Their true nature is to be discovered only 
from an examination of the statutes. The intention of the statutes was to throw 
on industry the cost of personal injury to workmen, on the theory that this 
cost is properly a part of the cost of production. See Borgnis v. Folk Co., 147 
Wis. 327, 374, 133 N. W. 209, 224; Wambaugh, "Workmen's Compensation 
Acts," 25 Harv. L. Rev. 129, 130. See also 28 Harv. L. Rev. 307. This being 
so, the payments, although the liability is contingent, are nevertheless to be 
classed as operating expenses, whether they are further classed as wages, or 
insurance, or a combination of the two, or enforced pensions, or taxes, or 
something given in lieu of wages. They should, therefore, be continued by the 
receiver. In the actual case this result was the more easily reached because of 
an unusual provision in the statute, that the payments shall go on while the 
business is being conducted during bankruptcy or insolvency. See N. J. P. L. 
1911, 136. 

Mortgages — Foreclosure under Power of Sale — Bill for Re- 
demption — Sale Pending Bill. — During pendency of a bill in the alter- 
native, asking for cancellation because full payment except for usurious in- 
terest had been made, or for redemption, the mortgagee foreclosed under a 
power of sale. Held, that the exercise of the power of sale is subject to the 
equity of the bill. Carroll v. Henderson, 68 So. 1 (Ala.). 

It is often urged that the filing of a bill to redeem will not suspend the power 
of sale since it would be giving the mortgagor a power to suspend or qualify 
the contractual right he has vested in the mortgagee, without the mortgagee's 
consent. Stevens v. Shannahan, 160 111. 330, 43 N. E. 350; 2 Jones, Mort- 
gages, § 1906. See dissent in the principal case. It is clear, however, that the 
jurisdiction of equity to relieve against forfeitures in mortgages is always in 
substance a question of varying the agreement of the parties. 1 Pomeroy, 
Equity Jurisprudence, § 162. The power of sale in mortgages is undoubtedly 
an attempt to avoid the interference of the chancellor. 2 Jones, Mortgages, 
§ 1764. Equity, however, is not completely ousted of its jurisdiction and should 
prevent an inequitable exercise of the power. Thus in the principal case it is 
no hardship on the mortgagee to suspend his power of sale "subject to the 
equity of the bill" since the sale will be invalid only in case the bill shows 
that it would be inequitable for him to exercise the power. Ryan v. Newcomb, 
125 111. 91, 16 N. E. 878. National Building & Loan Ass'n v. Cheatham, 137 
Ala. 395, 34 So. 383. 

Negligence — Proof of Negligence — Res Ipsa Loquitur. — The plaintiff 
while passing along the sidewalk was hit by a board falling from the defendant's 
house. He showed by his evidence that the board had been loose a long time 
and just why it fell. Held, that it was reversible error to give him the benefit 
of the "presumption" arising from the doctrine of res ipsa loquitur. McAnany 
v. Shipley, 176 S. W. 1079 (Kansas City Ct. of App., Mo.). 

The doctrine of res ipsa loquitur is generally spoken of as warranting a "pre- 
sumption" of negligence. Byrne v. Boodle, 2 H. & C. 722; Price v. Metro- 
politan St. Ry. Co., 220 Mo. 435, 456, 1 19 S. W. 932, 936; 4 Wigmore, Evidence, 
§ 2509. By this is meant nothing more than that the facts of the injury are 
sufficient to warrant an inference of negligence, but not that the jury is re- 
quired to draw one. Palmer Brick Co. v. Chenall, 119 Ga. 837, 842, 47 S. E. 
329, 330. See 2 Chamberlayne, Evidence, §§ 1026, 1027. The doctrine is 
simply one of the quantity of circumstantial evidence required to enable the 
plaintiff to go to the jury. See 20 Harv. L. Rev. 228, 229. The facts of the 
principal case clearly justify the application of the doctrine. Kearney v. Lon- 
don, etc. Ry. Co., L. R. 5 Q. B. 411, L. R. 6 Q. B. 759. That the plaintiff showed 



